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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M CHI GAN
BANKRUPTCY COURT

I N RE: 146 B.R. 715
W THERELL CORPORATI ON, Case No. 91-11638-R
Debt or . Chapter 11

W THERELL CORPORATI ON,
Plaintiff,

V. Case No. 92-0002-R

W LLI AM TURNBULL, SR.,
Adversary Proceedi ng

Def endant .

VEMORANDUM OPI NI ON

This matter i s before the Court onthe plaintiff's notion for
summary judgnment after briefing, hearing and suppl enental briefing

followng this Court's order of August 21, 1992.

Inthis adversary proceedi ng, Wtherell Corporation, the debtor,
seeks a decl aratory judgnent that the defendant's security interest in
the debtor'sinterest inalimted partnershipis unperfected andthus

voi dabl e under 11 U. S.C. 8 544(a) (1989). M. Turnbull, the defendant,



i s the general partner of Kean Investnments Limted Partnership (the
partnership). The debtor pledgeditsinterest inthe partnershipto
M. Turnbull as security for two loans fromhim M. Turnbul |l did not
fileafinancing statenent to perfect hisinterest inthe debtor's
partnership interest.

The plaintiff filed anmotion for summary judgnment. After the
hearing, the Court allowed the parties a further opportunity to provide
addi ti onal evidence on the issue of whether the partnership shares are
uncertificated securities under Article 8 of the UniformComerci al
Code (U.C.C.). Specifically, theissueis whether the transfers of
i nterests of the partnership are "regi stered upon books nmai nt ai ned f or
t hat purpose by or on behalf of the issuer.” Mch. Conp. L. Ann. §
440.8102(1)(b) (i) (Supp. 1992).

The evi dence subm tted pursuant tothis Court's order indicates
t hat the Partnership Agreenent requires atransferor of a share of the
partnershipto submt tothe general partner awitteninstrunment of
assi gnnent and that the partnership' s records are to be kept inthe
princi pal office of the partnership. M. Turnbull keeps copies of the
assi gnnent docunentsinafilefolder inthe mainoffice. He contends
t hat his mai ntenance of this file meets the registration requirenent of
§ 440.8102(1)(b).

The plaintiff does not disputethat thefiles are kept, but argues

that nerely filing the docunent does not constitute registration.



Further, it argues that the defendant did not take all the steps
requi red for perfection under Article 8 because he never sent the
plaintiff the witten confirmation of registration required by §

440. 8408(2) .

The def endant argues that perfection of his security interest in
the debtor's partnership interest is governed by Article 8 of the
Uni f or mCommer ci al Code, as adopted in M chigan. Mch. Conp. L. Ann.
88 440.8101 - 440.8408 (Supp. 1992). Article 8 applies to the
"regi stration of transfer, pledge, or rel ease of an uncertificated
security; . . . ." Mch. Conp. L. Ann. 8§ 440.8106(b) (Supp.
1992). Anuncertificated security is one whichis "not represented by
an instrument and the transfer of which is registered upon books
mai nt ai ned for that purpose by or on behalf of the issuer;

." Mch. Conp. L. Ann. § 440.8102(1)(b)(i) (Supp. 1992).

The partnershi p agreenent inthis case states, "Any assi gnnent of
Units by a Limted Partner shall be regi stered on the books of the
Partnership by the subm ssion to the General Partner of awitten

i nstrunent of assignnent satisfactory in formand content to the



CGeneral Partner." Partnership Agreenent, § 11.02(a), Defendant's
Evi dence of Mai ntenance of Partnership Records, Exhibit A M.
Turnbul | statedin his affidavit, Defendant's Evi dence of Mai nt enance
of Partnership Records, Exhibit C, that he nmai ntains copies of the
assi gnnment docunents subm tted to hi mpursuant to the agreenent ina
folder inafile cabinet in his office. Thus, the maintenance of
records conplies withthe definition of registrationinthe partnership
agreenent. The question remnai ns whet her t he systemcont enpl at ed by t he
partnership agreenment is sufficient to nmeet the registration
requi rement of Article 8.

Article 8 does not defineregistrationor give any counsel as to
what steps nust be taken to effectuate it. The plain |anguage of
"regi st ered upon books mai ntai ned for that purpose” inpliesthat the
i ssuer nmust take sonme kind of actioninwitingrather than nerely
filing adocunent prepared by t he assi gnor. This partnership does not
mai nt ai n books, intheliteral sense, for the purpose of registering
transfers of interests.

Secti on 440. 8401 provi des for regi stration of the pl edge of the
security after subm ssion of aninstruction. Section 440.8308(4)
defines instructionas "an order totheissuer of anuncertificated
security requesting that the transfer, pl edge, or rel ease frompl edge
of the uncertificated security specifiedthereinberegistered.” Mch.

Conp. L. Ann. 8 440.8308(4) (Supp. 1992). There is no |l anguage in



ei ther pledgeinthis case, Defendant's Evi dence of Mai ntenance of
Part nershi p Records, Exhibits D-1 and D- 2, requesting that the pl edge
be regi stered. As the partnership agreenment di d not require subm ssion
of aninstructionfor an effectivetransfer of a partnershipinterest,
t he agreenent does not require all of the prerequisitestoregistration
as Article 8, and thus regi stration under the agreenent cannot be sai d
to be adequate registration under Article 8.

Further, 8 440.8408(2) requires the issuer of anuncertificated
security to send a witten statenent to the owner and pl edgee
confirmng theregistration. Such a statenent was never sent inthis
case. Wile 8§ 440.8408(9) provides that the i ssuance of the statenent
confers no |l egal rights, failure to conply with the notification
requi renments is further evidence that the securities at i ssue are not
"regi stered" and thus not "uncertificated" withinthe scope of Article

8.

Since the partnership has not conplied with the regi stration
requi renments envisioned by Article 8, this transactionis not within
the scope of that U . C.C. article. Instead, the perfection of the
general partner's security interest i s governed by Article 9 of the
U.C.C. As the defendant did not file a financing statenent, his

securityinterest is unperfected. See M ch. Conp. L. Ann. 88 440. 9106,



440. 9302 (Supp. 1992). Therefore summary judgnment i s GRANTEDto t he
plaintiff.

The parties may submt an appropriate order

STEVEN W RHODES
U. S. Bankruptcy Judge

Ent er ed:




